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1 O.A. No. 541/2008

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH AT NAGPUR
ORIGINAL APPLICATION NO. 541/2008

DIST.: BULDHANA

Shri Pat=an Shimon Paul, :
Aged- Adult, Occu- Retired Govt. Service
As District Fisheries Development Officer,
Akola, Dist. Akola. s :
R/o : Shankar Nagar, Khaméaon,
Dist. Buldhana-444303 |

. --  APPLICANT

VERSUS

1. The State of Maharashtra,
Through the Principal Secretary,
Agriculture, Animal Husbandry,
Dairy Development and Fisheries Department,

Mantralaya, Mumbai-400 032.

2. The Commissioner of Fisheries,
Maharashtra State,
Netaji Subhash Marg, Charni Road,
Mumbai-400 002, |
‘ S o - RESPONDENTS

APPEARANCE : Shri S.N. Gaikwad, learned Aduommrs 1o
| the Applicant.
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(Delivered on this /\dajty of J&nua%iy,2017.)

1. The applicant Shri Pat-an Shimon Paul, was

working as District Fisheries Ijevelopment Officer (DFDO)

Class-II and vide order dated 2

2.04.2003, the Respondent

No. 1 was pleased to take depa;tmental action against the

Applicant and following order haﬁs been passed in the said

Departmental Enquiry:-
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2. Being aggrieved by the order dated 22.04.2003,

the Applicant preferred an appeal before the competent

authority. However, the competent authority was pleased to

- reject the applicant’s appeal and passed following operative

order on 21.02.2008:-
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3. Being aggrieved by both these orders, the

Applicant has preferred this Original Application. The
applicant has claimed that the impugned orders dated
22.4.2003 and 21.02.2008 pass?d by the respondent no. 1
be quashed and set aside and hence, this Original

|
|

Application. |

4. From the admitted fac{s on record, it seems that

the applicant was appointed as Assistant Superintendent of
Fisheries-Class III on 1.8.1986 aqd in the year 1991, he was
promoted as District Fisheries Development Officer (DFDO)
Class-II. On 13.12.1994, the Departmental Enquiry was
initiated against the applicant for his alleged misconduct
during the period from 25.10.1991 to 31.12.1993. The

Applicant replied to the charges and Enquiry Officer

,\[W’/
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submitted his report on 30.03.1999 holding that the charge

nos. 2, 3 & 4 were not proved and charge nos. 1, 5 & 6 were
partly proved. On the basis of sa1d report, the Commissioner
of Fisheries i.e. respondent no. 2 issued show cause notices
to the Applicant on 27.09.1999 and 03.06.2000 and called
upon the Apphcant to submit h1s say. The applicant replied
to the said first show cause n9t1ce on 4.11.1999 and on
19.04.2002 to the second shé)w cause notice. Without
considering the reply, the impugned order dated 22.04.2003
was passed. The appellate authbrity also did not consider

the Applicant’s submission and passed the impugned order

dated 21.02.2008.

S. According to the Applicént, the respondents failed

to appreciate facts and circumstapces and provisions of law
applicable in the present case. Thef Applicant got retired from
the Government service on 28.02.2002 and thereafter, the
punishment has beeﬁ inflicted upon him by invoking Rule 27
(1) of the Maharashtra Civil Service (Pension) Rules, 1982

and the said powers beyond the jurisdiction of the

respondents and the retired Government employee can be

——
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punished only on grave charges and therefore, no action

should have been taken against the Applicant.

6. According to the Apiolicant, the Enquiry Officer

found some charges totally dié%proved but the competent

authority has held thaf all the charges were proved and no
reasonable opportunity was givien to the Applicant. The
Enquiry Officer ought to have jconsidered that the action
against the Applicant was with 'mala-fide intention and no
charges have been proved againsf the Applicant. The enquiry

suffers from bias.

7. The Respondents tried to justify the order passed
by the competent authorities. It is stated that the
punishment of withdrawal of Rs. 200 /- per month from the
pension was imposed upon the A]ﬁ)plicant under Rule 27(1) of
the Maharashtra Civil Services (Pension) Rules, 1982. Full

opportunity was given to the Applicant.

8. We have heard Shri S.N. Gaikwad, learned

Advocate for the Applicant and Shri A.M. Ghogre, learned

e
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Presenting Officer for the Respondents. We have also perused
the affidavit, affidavit in reﬁly, citations and various

documents placed by the respective parties.

0. The only material poiht to be considered in this
case is whether the impugned orcjier of punishment passed by
the respondent no. 1 dated 2?.04.2003 and which was

confirmed by the appellate authority on 21.02.2008 is legal

and proper?

10. The learned Advocate for the Applicant invited our
attention to the enquiry report Submitted by the Enquiry
Officer. The said report is at paper book page nos. 46 to 57.
From the said report, it seems that the Enquiry Officer found
that the charge nos. 1,5 &6 were partially proved; whereas
the charge nos. 2, 3 & 4 were not proved. The enquiry report
is dated 30.03.1999. The charges} against the Applicant are

as under:-
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Thus, out of these six cl

found that the three charges were

charges partially proved.

11. According to

Applicant, the competent authority

that all the charges were proved a

\

the

N

lea

harges, the Enquiry Officer

not proved; whereas three

rned Advocate for the
came to the conclusion

nd no convincing reasons
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have been given for not accepting/ deferring with findings of

the Enquiry Officer.

12. In the impugned order dated 22.04.20083, it has

been stated as under:-
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Thus, in the impugned Qrder dated 22.03.2003, no
specific reasons have been 'given ias to why the competent
authority was not in agreement with the findings of the

Enquiry Officer.

13. The learned Advocate for‘the Applicant also invited

our attention to the order passed by the appellate authority.

o

N
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The applicant before the appellate authority did not appear

and it is stated that on the basis of available documents
appeal has been decided, but the appellate authority also did
not give any reason as to why he was not in agreement with
the findings given by the Enqu1ry Officer. The order passed
by the appellate authority as well as competent authority

therefore, seem to be without application of mind.

14, The learned Presenting Officer submits that the

show cause notices were issued to the Applicant before
|

taking action. One of such phow cause notice dated
27.09.1999 issued by the respondent no. 2. From the said
show cause notice it seems that only copy of the order
passed by the Enquiry Officer was:forwarded to the Applicant
and the Applicant was asked to give explanation as to why
the action shall not be taken agatnst the Applicant. Second
show cause notice was issued to the Applicant on 3.6.2000.
It is material to note that in none of these notices, it has been
mentioned, as to why the competent authorities did not agree‘

with the findings given by the Enqujiry Officer.
"
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15. From the record, it seems that finally one show
cause notice dated 29.03.2002 was issued to the Applicant.
Though, in this notice the respjondent competent authority
tried to disagree with some of the findings given by the
Enquiry Office, it has not been stated in clear words as to
why the findings given by the Enquiry Officer were not proper
- and why the same were not agreed upon. The reasons for
not agreeing with the findings of the Enquiry Officer are also

vague. No evidence has been appreciated, and it seems that

the competent authority simply stated that it does not agree
with the Enquiry Officer on some f1nd1ngs The said findings
of the competent authority are therefore, arbltrary and
without any legal base. It is also {naterial to note that in the
show cause notice itself it has been stated that the
competent authority has decided| to deduct Rs. 200/- per
month from pension of the Applicant. Had it been a fact that
the decision has already been taken to impose penalty, the
show cause notice remain just a formality. In fact, as per
procedure, the competent authority ought to have recorded

its clear findings for disagreeingjwith the reports of the

Enquiry Officer. Copy of the said hndmgs by the competent

@"\M/
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authority should have been forwarded to the Applicant and
the Applicant should have been asked to explain as to why
the said findings shall not be accepted and if accepted why
action shall not be taken against the Applicant. The
Applicant should have been givein opportunity to explain on
the show cause notice and should have been heard in pérson

on such show cause notice and thereafter, ongoing through

the merits of the case and submission of the Applicant the
second and final show cause notice should have been issued
and thereafter, action should have been taken. The
Respondents acted highhandedly and straightway expressed
opinion to impose the punishment to the Applicant. Said

action is absolutely illegal and arbitrary.

16. Admittedly, the Applicant has already retired and
therefore, after retirement he should have been punished
only in case of grave allegations proved against the Applicant.
The allegations against the Applicant seem to be
administrative in nature and at th e most, it can be said that
the Applicant might have committed some administrative
breaches and not the grave offence and therefore, the order of




i

13 O.A. No. 541/2008

punishment is illegal on this count also. The scope of rule
27 is also explained by the Division Bench in case of State of
Maharashtra -Vs- K.B. Nimbalkar, 2006(2) Bom C R 777-DB.

After considering the provisions of rule 27, it is observed in

para 10 that the power to order withholding or withdrawal of
|

pension or a part thereof, perh&anently or for a specified
|

period is conditioned by the reqluirement that the pensioner

is “found guilty of grave miscondlilct or negligence”,

17. The learned Advocaté for the Applicant placed

reliance on 2000 (2) Bom. C.R. 658 (SUPREME COURT) in

the case of Yoginath D. Bagde Vs. State of Maharashtra

and another (Civil Appeal Nq. 15479 of 1996) dated

16.09.1999, in the said case it h%s been held as under :-

“(D)..........Held, where Dijsciplinary Committee
agrees with findings of Enquiry Officer there
may not be much dtff'culty but if it disagrees
with it, it is imperative that delinquent should
be given opportunity to put up his case again
even if rules are silent on it. In the instant case
no opportunity has been given Mere giving

him show cause notzce on predetermined

o~
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punishment could no% be termed such
opportunity. Even on given facts the D.C. has

not considered the evijdence tendered from

defence side, has held thje charges proved even
when Enquiry Officer fcg:und that charges of
corruption were not pi’oved. On one sided
complaint of interested Advocate and litigant,
High Court should not hc#ve passed the orders.
1998 (7) S.C.C. 84 relied upon. (paras 28, 31,
34, 35, 41, 43, 44 & 48)”» \

18. We have carefully gc}ne though the aforesaid
judgment and we are satisfied tha{t the respondents have not

followed due procedure.

19. The learned Presentiné Officer submits that the
Rule 9 of the Maharashtra Civii Services (Discipline and
Appeal) Rules, 1979 has come in (Z)peration in the year 2010
and therefore, there was no reason to supply copy of the
findings given by the competent authority to the Applicant.
We do not agree with the said submission as it has been
observed by the Hon’ble Apex Court that even if the Rule is
silent, it is in the interest of justice and in order to give

opportunity to the applicant ané to follow principles of

Q"
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natural justice, such compliance is required. In view thereof,

we pass following order:-

ORDER

The Original Application is allowed in terms of

prayer clause 9(a). There shall be no order as to costs.

MEMBER (J) VICE CHAfRMAN (a)"
Kpb/ DB 0.A. No. 541/2008 JDK 2017 Nagpur
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